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Electronic copy available at: http://ssrn.com/abstract=1166162 Europe" against those of the United States, 3 but the phenomenon is broader, setting traditional allies such as the United States and Canada in opposition to each other. 4 Moreover, within western states, political divisions over the war in Iraq accentuated a widening chasm between "liberal" and "neo-conservative" forces. 5 Around the globe, the debate over responses to global terrorism has raised hard issues concerning the interplay of security concerns, human rights, democratic governance and the use of force. Within the US, influential voices are articulating a merging of these concerns in a way that fundamentally challenges the concepts of state sovereignty, non-intervention and political independence. 6 Fear seems to be the driving force for normative change. This fear is accentuated by the now-recognized vulnerability of the infrastructure of modern society, and by uncertainty as to who will be targeted and by what horrific means of attack. All values are becoming subsumed within the value of security, justifying the use of force against other states in an everbroadening set of circumstances. Canada is particularly implicated in these developments for they threaten to subvert the goals of the human security agenda that has defined recent Canadian foreign policy. The basic premise of that agenda has been that security concerns should be evaluated primarily on the basis of the well-being of people rather than the physical security of states. 7 In the vast majority of cases, the promotion of human security calls not for the resort to military force but for measures that build social and economic capital and improve local governance. In the face of recent developments, Canada must reclaim, and probably recast, the human security agenda. It should also resist arguments for excessive reliance on the use of force. Moreover, caution is warranted where human security arguments are deployed to bolster defensive considerations that do not actually rise to a level justifying the use of armed force under international law.
The shifts in policy and perception that are taking place are transforming the global political context, but the trajectory of change is not clear. "Clashes of civilization," 8 "power and weakness," 9 or even the rise of a new Rome 10 are not simply circumstances of fact. They are also social constructions, built in large part upon ideas and norms.
11 States continue to define their relationships with each other through political choices that are influenced by prevailing norms. That is why the promotion of norms matters in international relations. Canada must be active in the reinforcement of valuable normative frameworks, and must promote new norms where circumstances so demand. To play these roles effectively, Canada must concern itself with the cultivation of its persuasive power. including Canada, to invest in hard power. 13 While greater investment in the security infrastructure does seem justified, it is also important to stress the limitations of material power revealed by the chaos in "postwar" Iraq, and the loss of trust in, and good will towards, the US in the aftermath of the Iraq invasion. In the early days of the Iraq War, the US military asserted that it could project its power simultaneously in two distant theatres of war.
14 Since then, US military power in Iraq has been severely tested, and it is questionable whether the US can even sustain its engagement in this single theatre for the time necessary to accomplish its goals. If anything has been revealed since September 11th, it is that material power is itself weak in many circumstances, 15 and states like Canada need to pay attention to both their hard power assets and to their capacity to influence through persuasive power.
Persuasive power is cultivated in part through the articulation and upholding of normative frameworks, including the framework of international law. Today, we are confronting a bewildering confusion of international legal norms that threatens to undermine constraints on the use of force in international society. This confusion occurs when attempts are made to collapse legally distinct categories such as human rights, refugee protection, and threats to international peace and security into one super-category of "threat pre-emption," using the other categories simply as examples of dangers that can be invoked to justify action as defensive, rather than aggressive. This phenomenon is apparent in the ex post facto justifications for the Iraq war. 16 The contours of the "threat" that demanded response have become unclear, and categories of justification are being merged, confused and ultimately disabled.
No one would deny that there are linkages amongst humanitarian crises, repressive regimes, collapsing states, terrorism and international security threats. Yet neither intelligent policy response nor international law is aided by simply merging all of these issues. Linkages should be carefully considered, but interventions must be justified on grounds that relate to the actual problems that one is seeking to alleviate. Existing legal categories, though in need of some revision, continue to play a necessary role in disciplining our justification for action. Self-defence, threats to international peace and security, and humanitarian intervention remain usefully distinct.
Existing international law rules limit the right of states to resort to war, asking us to pause and inquire whether war is necessary. The debate over Iraq laid bare some failings in these rules. But the need to limit resort to war, and to demand strong justification for the use of force, is as great as ever. Instead, some politicians and commentators undermine these restraints on military force by combining, shifting and reinterpreting a variety of reasons for war. The argument runs that human rights abuses are themselves dangerous to our society, that global terrorism is bred in failing states, and that even a potential weapon of mass destruction programme requires pre-emption. 17 All these issues are lumped together as a global super-threat, justifying war and placing it beyond challenge. That is exactly why international law requires more specific, testable claims. Is a given war justified as selfdefence? Is a state asserting a right to humanitarian intervention? Does it claim a threat to international peace and security that would normally require Security Council action?
International law entitles states to defend against actual or imminent attacks. There are no other legally accepted reasons for unilateral resort to military force. This framework remains important. The world would certainly not be a safer place if international law permitted over 190 individual states to be their own judge and jury on when to use weapons to resolve disputes. Anticipatory self-defence is a necessary complement to the response to armed attack allowed by Article 51 of the UN Charter, as long as it is circumscribed by the well-established requirements of necessity, including imminence and proportionality. The idea of threat prevention, as advanced in the US National Security Strategy, 19 is not. Judging by the developments surrounding the Iraq War, states' unilateral rights to self-defence have not expanded to encompass pre-emptive strikes. In fact, the perceived challenge to the rules on the unilateral use of force by the US prompted others to rally around and reinforce the existing framework. Academic commentators became actively engaged in the normative debate and a large majority argued forcefully that an intervention in Iraq could not be justified as self-defence. 20 Governments around the world showed little enthusiasm for the concept of pre-emptive self-defence, and the US government chose not to make Iraq the test case for its security strategy doctrine. In its 20 March 2003, letter to the Security Council, the United States did not rely primarily upon self-defence, but rather claimed that its military measures were authorized under a series of Council resolutions from 1990. 21 It may well be that the security strategy, advancing a sweeping pre-emptive strike doctrine, reflects the high-water mark of US self-defence rhetoric, and that the actual legal justifications for the Iraq invasion are indicative of a shifting tide.
International institutions, most notably the United Nations and its Security Council, have not become irrelevant. They provide an indispensable forum for the mutual engagement of states, a forum in which processes of deliberation and justification can take place. Notwithstanding the widespread dissatisfaction with its performance over the years, the Security Council does seem possessed of a uniqueand enduring-ability to lend legitimacy to international action, including the use of force under Chapter VII of the UN Charter. Outside the realm of self-defence, there is no plausible alternative to the collective legitimization of the use of force through the Security Council. The General Assembly lacks an appropriate sense of responsibility in actions relating to the use of force because its decision-making authority is too diffuse. Ad hoc "coalitions of the willing" typically lack neutrality and therefore have no legitimacy. 22 Suggestions that a more permanent "coalition of liberal democratic states" might serve as a supplementary decision-making authority to authorize the use of force when the Security Council is paralysed are highly problematic. 23 Developing states have been fighting for years to destroy the outmoded notion that there is a core group of "civilized states" that provides the sole model to emulate if a state seeks international credibility. In addition, the idea completely undermines the cosmopolitan aspirations of international law, and the diversity of its sources. Were the idea to be implemented through the banding together of a coalition of democratic states, it would only serve to further poison international relations.
The frustration and tension that arose during Security Council debates over Iraq may serve as an impetus for institutional change at the UN. It is in part this hope that animates Kofi Annan's recent initiative, the creation of a blue ribbon taskforce to recommend "clear and practical measures for ensuring effective collective action" to deal with "today's global threats" and "future challenges to peace and security." 24 Nonetheless, reform will be highly problematic and may prove elusive. 25 22 It might be objected that NATO's intervention in Kosovo is an example of a selfappointed coalition achieving a degree of legitimacy. However, the Kosovo intervention can be distinguished from the invasion of Iraq on a number of counts. First, in Kosovo there was credible evidence of actions amounting to a continuing, even escalating, genocide. Secondly, the inability of the Security Council to act resulted from the threatened veto of a single state with a direct interest in the dispute, and not from a broader resistance to the proposed use of force. Thirdly, the NATO intervention took place after an extended and intense multilateral effort to broker a peaceful settlement. See also Tom Even if institutional reform is impossible, there is an urgent need to address the sense of failure engendered by Security Council inaction in the face of massive humanitarian crises, such as in Bosnia, Rwanda and Congo. The Security Council's legitimacy has suffered in part because of its inability to balance constraints on the use of force and the need to mobilize intervention when urgently needed. 26 The time is ripe to develop criteria to guide the Council in making decisions on the collective use of force to forestall humanitarian disaster. Even absent reforms to the Council's membership and decision-making processes, such guidelines could make an important contribution to restoring the Council's legitimacy and effectiveness. At the same time, clarifying the parameters of humanitarian intervention will be crucial to resisting a blending of humanitarian and security justifications that could eviscerate the constraints on the unilateral use of force.
WA N T E D : C A N A D I A N L E A D E R S H I P
Because the USA is perceived with fear by allies as well as foes, its persuasiveness in international affairs is diminished. To the extent that US persuasive power is declining, this opens up space for other actors, including Canada, to exert greater influence. But it is not enough simply to recognize a space to act and influence. Opportunities must actually be seized when they present themselves. A troubling, but probably accurate, reading of events after 11 September 2001 is that forces seeking to reconfigure global politics used the shock of terrorist attacks on American soil to set a new agenda for US policy in relation to Afghanistan, Iraq, the Middle East, and more broadly, the unilateral use of force. 27 If Canada is to press its own agenda, in cooperation with other like-minded states, it must be prepared to exploit the next crisis in a similar fashion. 28 If Canada seeks to resist normative claims to a unilateral right to the preventive use of force, it must help to articulate a cogent alternative to address threats from Iran and North Korea, to take but two examples of potential crises.
The current orientations of the foreign policy of the US administration do not necessarily represent a fundamental, or even long-term, shift in American attitudes towards global issues. Canada should not over-react to the challenges presented by the present constellation of US interests or to the attitudes of the Bush administration. Canada must maintain close political, cultural and economic ties with the United States. The US is not only the elephant next door, whose every twitch is felt as an earthquake, but it is probably the country that Canadians are closest to in terms of values, although there are suggestions that this may be changing. 29 Connections with the US are not based solely on need; they reflect desire and are based upon genuine affection as well. At a purely pragmatic level, Canada and the United States are bound by a common border. Canada's interest in maintaining the relative openness of that border to facilitate trade is acute.
Canada needs to demonstrate the sensitivity of a close friend to the fears that currently drive US foreign policy. Canada must continue to pursue a strong policy of support for the fight against global terrorism. It must also cooperate as closely as possible on border security issues, while preserving the autonomy of Canadian law and our commitment to the values of a relatively open, multicultural society. 30 Canada should not contribute to the re-invention of a "balance of power" with Europe or others serving as explicit counter-weights to US influence.
On many issues, and rightly or wrongly, Canada is seen to be a mere appendage of the US. Indeed, it is not apparent that even Canada's most pointed recent disagreement with the US-over the invasion of Iraqhas registered with the general public in other regions of the world. 31 In part, the continuing perception of a lack of independence was fed by the Canadian government's equivocation in the weeks leading up to the invasion of Iraq, when it seemed to want to keep all its options open. Although this approach is often sensible, it became counterproductive because once a final decision was made, all parties to the debate were let down. The US was not being supported by a close ally. Yet Canada had made no clear normative statement on the unilateral use of force because it had indicated that it just might support the US until the very last moment. To the extent that the US is widely distrusted, 31 A review of world press, conducted in August 2003, yielded articles that mentioned Canada's failure to join the "coalition of the willing" as a side note to the general lack of world support for the US action (on file with authors).
Canada suffers collateral damage. This perception must also be addressed actively in Canadian foreign policy.
Canada's persuasive power is founded in part upon its reputation for committed multilateralism, including significant engagement with the developing world, and in part upon attractive features that mark our society. In the words of a senior Canadian diplomat, "When we speak in the Security Council, our influence comes from who we are domestically, and what we stand for internationally."
32 Although a commitment to multilateralism cannot mean that Canada must defer to every agenda set by the United Nations, it does mean that Canada must continue to recognize that its own ability to persuade depends in large measure upon its reputation as an engaged and cooperative international actor. It also depends upon a widespread perception that Canada's is an admirable society.
As a country of immigration, Canada has fostered a workable multicultural society, while managing over the last century to accommodate the sometimes differing visions of the two "founding" European communities. Of course, Canada continues to grapple with its own failures, notably in relations with the first nations and in addressing social and economic inequality. Nonetheless, Canada is widely viewed as tolerant of diversity in matters of language, culture, race and sexuality. Countries tend to have political influence disproportionate to their military and economic power when they incorporate widely attractive causes such as development assistance or peacekeeping into their national identity, and when they project values that inspire people around the globe. 33 Because Canadians seem to value an outward-looking, multilateralist identity for the country, success as an effective international actor bolsters Canadians' self-image.
Canada's generally positive reputation, and attendant influence, needs to be continually cultivated and earned. In recent years, this reputation has become frayed. The erosion of Canada's foreign aid budget throughout the 1990s was widely noted, as was its inability to field substantial peacekeeping forces. Canadian business, with a few notable exceptions, seems uninterested in foreign investments outside the United States. After the completion of the Landmines Convention and the Rome Statute of the International Criminal Court, Canada seemed to lack an international agenda. What is more, the Canadian government finds it difficult to coordinate the various assets that should be brought to bear in international relations. Foreign policy, aid policy and defence policy are not well aligned. For example, the recent decision of CIDA, the Canadian International Development Agency, to focus Canadian aid on nine countries, 34 although welcome in terms of long-overdue priority setting, is strange in that the countries selected are not obviously central to Canadian interests or to current, or even foreseeable, foreign policy imperatives. 35 Similarly, it is well known that Canada's defence forces are simply not strong enough to fulfill the various missions that might usefully be undertaken in support of an engaged diplomacy. Moreover, the capacity to fight and the capacity to keep the peace must be balanced; training for each role is quite distinct, 36 as US forces have discovered to their disquiet. Canada's only obvious foreign policy framework today is a continuing commitment to the "human security" agenda first promoted by Foreign Minister Lloyd Axworthy in the 1990s. Ironically, that agenda is now being co-opted and used for purposes quite distinct from those that the Canadian government might have imagined.
The current articulation of Canada's human security agenda emphasizes that:
[S]ecurity is truly indivisible: it cannot be achieved at the expense of others, and indeed we ignore the insecurity of others at our expense. Growing connections between regions of the world make it clear that not just terrorism but also poverty, infectious disease and environmental degradation are all problems that are global in scope, posing threats to the security of states and individuals around the world. They can be addressed only through cooperation of equally global dimensions.
Canada is acting on this insight through our continued support of a security agenda that includes measures to prevent violent conflict within states, protect civilians in situations of violent conflict, and increase the capacity of states to ensure security for their populations. Our current human security approach emphasizes five core priorities: Public safety, the protection of civilians, conflict prevention, governance and accountability, and peace support operations. 37 While the substance of the argument is compelling, the terminology is proving to be highly problematic. In a world where "security" seems to be overwhelming all other normative frameworks, to treat all these important issues as security concerns has actually come to cloud justifications for action and risks undermining important mechanisms of legal constraint.
A few prominent academics in the United States have turned some of the political rhetoric of the US administration, invoking rights to pre-emption and duties to liberate oppressed peoples, into normative claims. Specifically, it has been argued that the constellation of humanitarian crises, terrorism and state failure may amount to a threat to international peace and security, justifying the use of force outside the framework of the UN Charter. 38 This approach effectively draws together heretofore independent normative frameworks, and treats them all as sub-categories of "security." Obviously, one cannot deny that there are situations in which humanitarian disasters, and related state collapse, serve as the breeding ground for various threats to security. The issue is not so much one of causality, but of appropriate response.
One of the principal motivations behind the human security agenda was to transform human rights and humanitarian concerns into high politics, in the hope that they would be treated more seriously. This strategy may have backfired. Given the events of 11 September, "security" seems to have contracted back into its traditional state-centric formulation. Although security should not necessarily imply the use of force, it increasingly does. The human security agenda is being perverted, so that the stress is on "security" and not on humanitarian concerns. Global issues cannot all be subsumed within the security framework. Canada must now try to demilitarize some issues, for example by re-emphasizing cooperative international criminal law approaches to terrorism.
